STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
STEPHEN FORD,
Petitioner,
Case No. 06-1911SED

VS.

DEPARTMENT OF MANAGEMENT
SERVI CES,

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, an adninistrative hearing was held in
t he above-styl ed case on Septenber 29, 2006, in Tall ahassee,
Florida, before the Honorable D ane C eavinger, Adm nistrative
Law Judge at the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Jerry G Traynham Esquire
Post OFfice Box 4289
Tal | ahassee, Florida 32315

For Respondent: Avery D. MKnight, Esquire
Alien, Norton and Bl ue, P.A
906 Nort h Monroe Street
Tal | ahassee, Florida 32303

STATEMENT OF THE | SSUE

The issue in this case is whether Petitioner’s enpl oynent
position was properly reclassified from Career Service to the
Sel ect Exenpt Service (SES) on July 1, 2001, pursuant to Section

110. 205(2) (x), Florida Statutes (2001).



PRELI M NARY STATEMENT

On July 1, 2001, the Departnment of Managenent Services
(DVB) reclassified Petitioner’s enploynent position from Career
Service to Sel ect Exenpt Service (SES) under the “Service First”
initiative codified in Section 110. 205(2)(x), Florida Statutes.
The Departnent advised Petitioner that he could file a petition
chal l enging the reclassification of his position. On My 24,
2006, Petitioner filed a petition challenging the
reclassification. The Petition was forwarded to the Division of
Adm ni strative Hearings.

At the hearing, Petitioner testified on his own behalf and
of fered one exhibit into evidence. The Departnment presented the
testinony of one witness and offered seven exhibits into
evi dence. The deposition testinony of R chard Youse was al so
admtted into evidence.

After the hearing, the parties filed Proposed Reconmend
Orders on Novenber 17, 2006.

FI NDI NGS OF FACT

1. In 1985, Petitioner was enployed by the Departnent as
an Engineer I1l. He was eventually pronoted to Engi neer |V and
then to Engineer 1V coordinator. Prior to July 1, 2001,
Petitioner’s positions were classified as career service. On
July 1, 2001, Petitioner’s position was changed from a career

service classification to an SES cl assification and desi gnat ed



as an Engi neer Supervisor IV. A knew job description was al so
pr epar ed.

2. Throughout his enploynent, Petitioner’s main duty was
to inspect, maintain and repair fire and security alarm systens
in State office buildings. |In that capacity and dependi ng on
the particular system Petitioner worked as part of and
coordinated with a teamof one to two other inspectors.

3. Petitioner’s position as an Engineer IV was a position
wi thin the PERC certified Professional Career Service collective
bargai ning unit, represented by Florida Public Enployees Counci
79, Association of Federal, State, County and Mini ci pal
Enpl oyees Union (AFSCME). For inclusion within such a unit the
posi tion was considered to not involve managerial or supervisory
functions.

4. In fact, Petitioner’s positions as an Engineer Il1l and
|V did not involve supervisory functions. However, when he
becanme an Engi neer |V coordinator, Petitioner had sone
supervi sory duties. Those duties were prinmarily approving tine
sheets and perform ng annual enpl oyee perfornmance eval uati ons.
Enpl oyee assignnents and training were handled as a teamw th a
particul ar enpl oyee’s specific equi pnent know edge and buil di ng
know edge bei ng key factors. Wen work was perfornmed together,

the enpl oyee with the greater expertise with the system directed



the work. Prior to his term nation, Petitioner supervised Ed
McCann and Ri chard Lanberto.

5. Approximately 90 percent of Petitioner’s tine was spent
responding to calls regarding the mal functioning of fire and
security systens. About five percent of his tine was spent
perform ng routine mai ntenance on such systens and anot her two
to four percent on responding to fire marshall’s inspection
reports. Less than one percent of his tinme was spent on
supervisory duties. Petitioner’s primary duties involved the
exerci se of independent judgnent. His duties were not routine
or clerical in nature. Petitioner did not have the power to
hire and fire an enpl oyee or the power to nmake purchase
decisions. He could nmake effective recommendati ons regarding
t hose decisions. He did not have authority over any budgetary
matters. There was no evidence that Petitioner’s position dealt
with confidential matters. |In fact, Petitioner’s actual job
performance did not change after his position was reclassified
t o Engi neer Supervisor 1V, SES. H's day-to-day performance did
not change primarily because his office was seriously
understaffed for the statewi de duties of their office.

6. However, the new SES description expanded the
supervi sory or managerial duties of Petitioner’s old career
service position description. |In pertinent part, the position

description as of July 2, 2001, stated the follow ng:



20% Super vi sory:

1. Supervision of Fire & Safety enpl oyees
in their duties and responsibilities.

Eval uations and review of job performance,
recomrendati on of disciplinary action if
necessary, training and continued educati on.

2. Supervise the project nanagenent duties
that include the approval of timnmesheets,
proj ect specification, draw ngs, purchase
orders, requisitions, correspondence,
travel, purchase order conpletion of
contract pay requests.

3. Meet regularly with subordinate staff to
di scuss office procedures, work assignnents
and Division issues and goal s.

4. Addresses performance issues pronptly
and uses progressive and corrective action
to resol ve enpl oyee performance probl ens.

5. Updates, discusses and presents

Per f ormance Pl anni ng and revi ew forns,
position descriptions and office procedures
to subordinate staff.

6. Provides each enployee with a
performance review within the designated
time period in accordance with established
rul es and procedures.

7. Ensure staff attend necessary training
with designated tine frames.

8. Follows established rules, regulations
and procedures for attendance and | eave,
travel reinbursenents, appointnent
procedures, affirmative action and invoice
processi ng.

Duties contained in nunbers three through eight were expanded

fromhis earlier 1999 position description.



7. The 2001 position description also had expanded
supervi sory or nmanagerial duties contained in its other

sections. The description stated, in relevant part:

40% preventi ve Mi nt enance:

* * * %

2. Ensure the desired maintenance i s being
performed on a tinely basis that does not
fall within normal operations.

* % % *
4. Assist in providing engineering
direction on system nodifications,
install ati ons, upgrades and al so see that

t he actual preventive mai ntenance efforts
are being carried out.

5. Set priorities for maintenance projects;
* * %

10% Speci fi cati ons:

2. Monitor contractors through contract
period for conpliance with specifications

* * * %

7. Instruct user personnel on the
prescribed utilization, operation, testing
and mai nt enance of alarnms on the alarm
systens install ed.

* * % %

10% O her:

* * * %



3. Keeps supervisor fully infornmed
regardi ng work-related activities, relevant

i ssues, upconming events and potentia

pr obl ens.

4. Ensures requests for |eave are submtted

and approved in accordance with established
rul es and Division procedures.

* x k %

8. Petitioner remained enpl oyed under the new
classification until his termnation on August 12, 2002.
Petitioner was ternminated in part for failing to performhis
duties as a supervisor in overseeing the tinely performance of
repairs and setting priorities for acconplishing those tasks.

9. The evidence denonstrated that Petitioner’s supervisory
duties were expanded to include a significant anmount of
supervi si on and managenent. However, the evidence did not
denonstrate that Petitioner actually spent a mgjority of his
time supervising his staff. The evidence did show that he did
spend sone anopunt of tine engaged in non-routine, non-clerical
activities that involved the exercise of independent judgnent,
conbined wth a significant role in enpl oyee personne
adm nistration in that he had the authority to effectivey
recommend enpl oynent actions. The fact that he did not exercise
such authority is not controlling and only denonstrates that the

need for such action had not arisen. Gven these duties, the



reclassification of Petitioner’s position was appropriate under
the Service First Initiative.

CONCLUSI ONS OF LAW

10. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. 88 120.569 and 120.57(1), Fla. Stat. (2005;) and

Rei nshuttle v. Agency for Healthcare Adm nistration, 849 So. 2d

434 (Fla 1st DCA 2003).

11. In 2001, the legislature anended Section 110. 205,
Florida Statutes, to exenpt from career service supervisory,
manageri al and confidential enployees. This |egislation becane
known as the Service First initiative. As a result of the
Legi sl ature’s mandate, Respondent was authorized to transfer
certain positions to SES that nmet the exenptions set forth in
Section 110.205(2)(x), Florida Statutes. Florida Adm nistrative
Code Rule Chapter 60K-1 dealt with reclassification of
positions, prior to the Service First Initiative. The rule,
while not repealed until after passage of Service First, cannot
be construed to supersede the provisions of Section
110. 205(2)(x), Florida Statutes, since the rule predates

enactment of the statute. See Ceveland v. Florida Departnent

of Children and Fam lies District, 868 So 2d 1227, 1229 (Fl a.

1st DCA 2004) (agency’s construction of rule rejected because of

conflict with |egislative purpose and obsol escence due to



subsequent statutory neasures), Wllette v. Air Prods., 700 So.

2d 397, 401 (Fla. 1st DCA 1997) ("A statute takes precedence over
arule”).
12. Section 110.205, Florida Statutes (2001), states:

(1) CAREER POSI TI ONS. —The career service
to which this part applies includes al
positions not specifically exenpted by this
part,

(2) EXEMPT PCSI TI ONS. — The exenpt positions
that are not covered by this part include
the foll ow ng:

* * * *

(x) Managerial enployees, as defined in s.
447.203(4), confidential enployees as
defined in s. 447.203(5), and supervisory
enpl oyees who spend the majority of their
time communi cating with, notivating,
training, and eval uating enpl oyees, and

pl anni ng and directing enpl oyees' work, and
who have the authority to hire, transfer,
suspend, lay off, recall, pronote,

di scharge, assign, reward, or discipline
subor di nat e enpl oyees or effectively
recommend such action, including al

enpl oyees serving as supervisors,

adm ni strators, and directors. Excluded are
enpl oyees al so desi gnated as special risk or
special risk adm nistrative support and
attorneys who serve as admnistrative |aw

j udges pursuant to s. 120.65 or for hearings
conducted pursuant to s. 120.57(1)(a).
Additionally, registered nurses |icensed
under chapter 464, dentists |icensed under
chapter 466, psychol ogists |icensed under
chapter 490 or chapter 491, nutritionists or
dieticians |licensed under part X of chapter
468, pharmacists |icensed under chapter 465,
psychol ogi cal specialists |icensed under



chapter 491, physical therapists |licensed
under chapter 486, and speech therapists
i censed under part | of chapter 468 are
excl uded, unl ess otherw se collectively
bar gai ned.

13. Section 447.203(4) and (5), Florida Statutes (2001),
st at es:

(4) "Managerial enployees" are those

enpl oyees who:

(a) Performjobs that are not of a routine,
clerical, or mnisterial nature and require
t he exercise of independent judgnent in the
per f ormance of such jobs and to whom one or
nore of the follow ng applies:

1. They formulate or assist in fornmulating
policies which are applicable to bargaining
uni t enpl oyees.

2. They may reasonably be required on
behal f of the enployer to assist in the
preparation for the conduct of collective
bar gai ni ng negoti ati ons.

3. They have a role in the adm nistration
of agreenents resulting fromcollective
bar gai ni ng negoti ati ons.

4. They have a significant role in

per sonnel adm ni stration.

5. They have a significant role in enployee
rel ations.

6. They are included in the definition of
adm ni strative personnel contained in s.
228.041(10).

7. They have a significant role in the
preparation or adm nistration of budgets for
any public agency or institution or
subdi vi si on t hereof.

(b) Serve as police chiefs, fire chiefs, or
directors of public safety of any police,
fire, or public safety departnent. O her
police officers, as defined in s. 943.10(1),
and firefighters, as defined in s.
633.30(1), may be determ ned by the

commi ssion to be manageri al enpl oyees of
such departnents. |In nmaking such

determ nations, the comm ssion shal

10



consider, in addition to the criteria
established in paragraph (a), the
param | itary organi zational structure of the
departnent invol ved.

However, in determ ning whether an

i ndi vidual is a managerial enpl oyee pursuant
to either paragraph (a) or paragraph (b),
above, the comm ssion may consider historic
rel ati onshi ps of the enployee to the public
enpl oyer and to co-enpl oyees.

(5) "Confidential enployees" are persons
who act in a confidential capacity to assi st
or aid managerial enployees as defined in
subsection (4).

14. Because Respondent sought to reclassify the enpl oynent

position from Career Service to Sel ect Exenpt Service, it bears

t he burden of proof by a preponderance of the evidence that the

reclassification net statutory expectations. See Florida

Departnent of Transportation v. J.WC., 396 So. 2d 778

(Fl a.

1st DCA 1981); Balino v. Departnent of Health and

Rehabilitative Services, 348 So. 2d 349 (Fla. 1st DCA 1977); and

Young v. Departnent of Community Affairs, 625 So. 2d 831

(Fl a.

1993) .

15. In this case, the evidence did not denpnstrate that

Petitioner was a confidential or supervisory enployee. Thus,

the only basis for reclassifying Petitioner’s position nust be

based on whether he was a managerial enpl oyee.

16. The evidence did denpnstrate that Petitioner was a

manageri al enpl oyee since his job was not routine and or

clerical and he had effective authority to reconmend personne

11



action. Therefore the reclassification of Petitioner’s position

was appropriate.

RECOMVENDATI ON

Based upon the Findings of Fact and Concl usi ons of Law

reached it is

RECOMVENDED t hat a final order be entered finding that

Petitioner's position was appropriately reclassified as Sel ect

Exenpt Service.

DONE AND ENTERED this 5th day of January, 2007, in

Tal | ahassee, Leon County,

COPI ES FURNI SHED,

Avery MKni ght, Esquire
Al'l en, Norton & Bl ue,
906 North Monroe Street

Tal | ahassee, Florida 32303

Jerry G Traynham Esquire
Patterson & Traynham

Fl ori da.

DI ANE CLEAVI NGER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed wwth the Cerk of the
D vision of Adm nistrative Hearings
this 5th day of January, 2007.
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315 Beard Street
Post O fice Box 4289
Tal | ahassee, Florida 32315-4289

Steven S. Ferst, General Counse
Departnent of Managenent Services
4050 Espl anade Vay

2900 Apal achee Par kway

Tal | ahassee, Florida 32399-0950

Li nda South, Secretary

Depart ment of Managenent Services
4050 Espl anade Way

2900 Apal achee Par kway

Tal | ahassee, Florida 32399-0950

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.
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